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§209.303

§209.303 Coverage.

This subpart applies to the following
individuals:

(a) Railroad employees who are as-
signed to perform service subject to the
Hours of Service Act (49 U.S.C. Chapt.
211) during a duty tour, whether or not
the person has performed or is cur-
rently performing such service, and
any person who performs such service.

(b) Railroad employees or agents
who:

(1) Inspect, install, repair, or main-
tain track and roadbed;

(2) Inspect, repair or maintain, loco-
motives, passenger cars, and freight
cars;

(3) Conduct training and testing of
employees when the training or testing
is required by the FRA’s safety regula-
tions; or

(4) Perform service subject to the
Transportation of Hazardous Materials
laws (49 U.S.C. Ch. 51), or any regula-
tion or order prescribed thereunder;

(c) Railroad managers, supervisors,
or agents when they:

(1) Perform the safety-sensitive func-
tions listed in paragraphs (a) and (b) of
this section;

(2) Supervise and otherwise direct the
performance of the safety-sensitive
functions listed in paragraphs (a) and
(b) of this section; or

(3) Are in a position to direct the
commission of violations of any of the
requirements of parts 213 through 241
of this title, or any of the requirements
of 49 U.S.C. Ch. 51, or any regulation or
order prescribed thereunder.

[74 FR 23334, May 19, 2009]

§209.305 Notice of proposed disquali-
fication.

(a) FRA, through the Chief Counsel,
begins a disqualification proceeding by
serving a notice of proposed disquali-
fication on the respondent charging
him or her with having violated one or
more rules, regulations, orders, or
standards promulgated by FRA, which
render the respondent unfit to perform
safety-sensitive functions described in
§209.303.

(b) The notice of proposed disquali-
fication issued under this section shall
contain:

22

49 CFR Ch. Il (10-1-12 Edition)

(1) A statement of the rule(s), regula-
tion(s), order(s), or standard(s) that the
respondent is alleged to have violated;

(2) A statement of the factual allega-
tions that form the basis of the initial
determination that the respondent is
not fit to perform safety-sensitive
functions;

(3) A statement of the effective date,
duration, and other conditions, if any,
of the disqualification order;

(4) A statement of the respondent’s
right to answer the charges in writing
and furnish affidavits and any other
documentary evidence in support of the
answer;

(5) A statement of the respondent’s
right to make an informal response to
the Chief Counsel;

(6) A statement of the respondent’s
right to request a hearing and the pro-
cedures for requesting a hearing;

(7) A statement of the respondent’s
right to counsel or other designated
representative; and

(8) Notice of the consequences of the
respondent’s failure to take any of the
actions described in §209.307(a).

(c) The Chief Counsel shall enclose
with the notice of proposed disquali-
fication a copy of the material that is
relied on in support of the charges.
Nothing in this section precludes the
Chief Counsel from presenting at a sub-
sequent hearing under §209.321 any evi-
dence of the charges set forth in the
notice that the Chief Counsel acquires
after service thereof on the respondent.
The Chief Counsel, however, shall serve
a copy of any such evidence on the re-
spondent at or before the prehearing
conference required under §209.319.
Failure to furnish such evidence to re-
spondent at or before the prehearing
conference bars its introduction at the
hearing.

(d) The Chief Counsel shall provide a
copy of the notice of proposed disquali-
fication to the railroad that employs
the respondent.

§209.307 Reply.

(a) Within 30 days after receipt of the
notice of proposed disqualification
issued under §209.305, the respondent
shall reply in writing to the charges.
The respondent may furnish affidavits
and any other documentary evidence in
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